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property, even with the wife's consent. State v. Banks, 48 Ind. 197; Lamphier v. 
State, 70 Ind. 317 "—note to Peoples. Miller, 88 Am. St Rep. 597. See, also, 57 
Am. Dec. 283. 

But the common law fiction of the unity of the husband and wife has been 
done away with, and in many jurisdictions it would seem that the married 
women's acts have made it possible for the husband or wife to commit larceny 
upon the other' s property, as in Hunt v. State, xupra. In Beasley v. State, 138 
Ind. 552, 46 Am. St. 418, 422, it was held that as the statutes of Indiana gave 
the wife exclusive control and authority over her personal property, and greatly 
enlarged her personal rights as to the disposition thereof, the husband could 
perpetrate the crime of larceny upon the wife's goods. "By virtue of these 
statutes," said the court in the above case, "a woman may hold her own prop- 
erty ; make her own money ; enter into her own contracts ; pay her own debts. 
She may even contract with her own husband. If he defrauds her, she may 
recover." All this a wife may do in Virginia under sec. 2286a, Va. Code 1904. 
If she can contract with her husband and recover for his breach of contract or 
fraud, it would seem that either might be punished for stealing from the other, 
especially if they occupied the relations of grass-widow and grass-widower. 

C. B. G. 



Marshalling — Thr Right of the Devisee or Land Encumbered With 
a Mortgage or Vendor's Lien to Claim Exoneration out of Pecuniary 
Legacies. — Under the title "Right of the Devisee of a Mortgaged Estate to 
Claim Exoneration out of Pecuniary Legacies," 18 Harvard Law Review, 221, 
there appeared in that journal the following note : 

" In marshalling the assets of a decedent for the payment of debts and legacies, 
the rule that the personal estate is the natural primary fund for the payment of 
debts contracted by the deceased is universally recognized. 2 Woerner, Am. 
Law of Administration, 1093. Some limitations to this rule have grown up, 
however. One of these, the holding of mortgaged land which has come to a 
devisee primarily liable for the mortgaged debt, is discussed in a recent article 
in the Virginia Law Register, "The Equitable Doctrine of Marshalling the 
Assets of a Decedent's Estate for the Payment of Debts," by C. B Garnett, 10 
Va. L. Reg. 175. That the mortgagee in such cases may, in the absence of 
statutes, resort to the personalty for the payment of the debt is not questioned. 
Hewes v. Dehon, 3 Gray (Mass.) 205. When he does this, however, to the 
detriment of pecuniary legatees, equity gives those legatees a claim on the estate 
to the extent to which funds, otherwise theirs, have been applied in discharging 
the debt. This has long been settled in England. Lutkins v. Leigh, Cas. t. 
Talb. 53. At present, in that country, the matter is to a large extent covered 
by statutes. 17 & 18 Vict. c. 113. The English doctrine is generally followed 
in the United States, though not universally. . Gould v. Winthrop, 5 R. I. 319. 

" It would seem that the prevailing view is not wholly unassailable. It is not 
altogether easy to see the grounds on which the courts have taken the mortgage 
debt out of the class of other debts. In the case of a vendor's lien on land de- 
vised it has been held that pecuniary legacies may be encroached upon for the 
exoneration of the land, and that the legatees do not thereby gain the right to- 
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be repaid out of the land. Todd v. McFall, 96 Va. 754. For the purpose of 
deciding which of the two objects of the testator's bounty is to be preferred to 
to the other, the distinction between the divisee of land for which the testator 
has not paid and the devisee of land on the security of which he has obtained a 
loan seems somewhat fine. Moreover, the early decisions apparently proceeded 
upon the assumption that as against the pecuniary legatee the devisee of a mort- 
gaged estate had the equity of redemption only. Wythe v. Henniker, 2 Myl. & 
K. 635, 644. It would seem to follow that he should have no more as against 
the residuary legatee. Yet the courts hold that as against the residuary legatee 
the devisee is to be preferred. Thomas v. Thomas, 17 N. J. Eq. 359. The doc- 
trine under discussion, though followed, has been frequently criticised by English 
courts. In a comparatively recent case, while the court regarded the rule as too 
well settled by authority to be changed, it was pointed out that there seems to be 
no real reason for holding that the devisee of mortgaged land is less entitled to 
preference than the pecuniary legatee, both being at least equally objects of the 
testator's bounty. In re <SW<A (1899), 1 Ch. D. 365. In the United States there 
are a few decisions holding that unless the testator has expressed a contrary 
intention, a devisee of mortgaged land is entitled to have the mortgage dis- 
charged out of the personal estate, even though the latter is insufficient to pay 
general pecuniary legacies. Brown v. Baron, 162 Mass. 56. It would seem as a 
matter of logic that this view is to be preferred to that of Mr. Garnett, who sup- 
ports the doctrine followed by the weight of authority." 

In the above note it is contended that while the position taken. by the writer 
of the article referred to therein is sustained by the weight of authority, such a 
position is not wholly unassailable, and that the contrary view is more logical. 

To sustain his contention, the writer of the note refers to the fact that in the 
case of a vendor's lien on land devised, it was decided in Todd v. McFall, 96 
Va. 754, that the pecuniary legacies may be encroached upon for the exonera- 
tion of the land, and that the legatees are not entitled to be repaid out of the 
land, and claims that the distinction between the devisee of land upon which the 
testator has secured a loan and the devisee of land for which the testator has not 
paid is too fine to justify a different rule. Just this distinction was made in 
Wyihe v. Henniker, 2 Myl. & K. 635, 644 : but since this decision, the distinction 
has been done away with in England, however, and it has been settled that " where 
a purchaser dies before the purchase money is paid, . . . marshalling will be en- 
forced in favor of pecuniary legatees whose only fund is the personal estate, as 
against the devisee of the purchased estate, . . . in so far as the personal estate 
has proved insufficient." 19 Am. & Eng. Encyc. Law. 1377, citing Sproulev. 
Prior, 8 Sim. 189; Birds v. Askey, 24 Beav. 618; Lilford v. Keck, 35 Beav. 77, 35 
L. J. Ch. 302, L. R. 1 Eq. 347; Austen v. Halsey, 6 Ves: Jr. 475. See also 10 Va. 
Law Reg. 354, where Prof. Graves says that the doctrine of Todd v. McFall is 
contrary to the weight of authority, and quotes Lord Romilly assaying in Lilford 
v. Keck, supra : "I was of opinion in Birds v. Askey that in respect of the legatee's 
right of marshalling the distinction between a lien and a mortgage is untenable, 
and I am still of that opinion. The legatees are entitled to stand in the place 
of the vendor in respect of his lien against the estate which the testator agreed 
to purchase." The same doctrine is laid down in 2 Jarm. on Wills (6th ed., 
Bigelow), 629. That the American authorities are in accord may be seen by 
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reference to 19 Am. & Eng. Encyc. Law, 1377, and cases cited; 10 Va. Law 
Beg. 355, 356. 

If, therefore, " the distinction between the devisee of land for which the testa- 
tor has not paid and the devisee of land upon the security of which he has 
obtained a loan," is too fine to justify a different rule, it would seem that the 
decided weight of authority is in favor of assimilating the rule in the case of a 
devise of land encumbered with a vendor's lien to the prevailing rule in the 
case of a devise of land encumbered with a mortgage instead of the reverse, as 
contended for by the writer of the note above. 

The reason for allowing disappointed legatees to stand in the place of the 
mortgagee or the holder of the. vendor's lien against the land, is in order that 
the testator's intention as a whole may be carried out, and this can be done only 
by requiring the devisee to take cum onere. Ruston v. Huston, 2 Dall. 243. It is 
a strong presumption in favor of the justice of this rule that it prevailed in Eng- 
land over the contrary doctrine and has been almost universally accepted in this 
country, and that finally the principle was extended in England by Locke King's 
Act and the amending statutes; so that now in that country, unless the testator 
indicates a clear intention to the contrary, lands devised subject to a mortgage 
or other equitable charge, including a vendor's lien, are primarily chargeable 
therewith, and the devisee is not entitled to have the encumbrance cleared off 
his land out of the personalty, if thereby he defeats even residuary legatees. A 
similar statute, applying only to lands devised subject to a mortgage, exists in 
New York ; and the tendency of the statutes in nearly all the States is to estab- 
lish such rules that none of the objects of the testator's bounty shall be defeated. 
2 Woerner, American Law of Administration (2d ed. ), 1110-1114. The weight 
of authority ought to be on the side of exact justice, and if in attaining that end, 
some logical difficulties arise, these should be overcome, if necessary, by 
statutes. C. B. G. 



Partition — Sec. 2562 Va. Code 1904: — Necessity of Notice to Parties 
Interested — Different Exiles in Virginia and West Virginia. — In the 
case of McClanahan v. Hockman, 96 Va. 392, 31 S. E. 516, Judge Keith deliv- 
ered the unanimous opinion of the court holding that commissioners to make 
partition of lands are not required to give notice to the parties interested, though 
they usually do so; for "the parties interested have their day in court when 
the report comes before the court for approval or rejection." This rule is criti- 
cised and a different one adopted in Wamsley v. Mill Creek Coal and Lumber Co. 
( W. Va. ), 49 S. E. 141, where it is held that although the statute does not in 
terms require notice to be given, yet the necessity of such notice will be implied, 
and an exception to the report for failure to give such notice will be sustained 
and the report set aside — Miller and Brannon, JJ., dissenting. McWhorter, J., 
in delivering the opinion of the court, said: "Our statute has not repealed the 
common law in the matter of notice. It simply confers jurisdiction upon the 
circuit court, but does not give any direction as to the mode of procedure, and 
being silent on the question of notice, the requirement of giving notice must be 
implied. The propriety of such notice is well expressed in the case of Doubleday 
v. Newton, 9 How. Prac. 71: 'It is one of those adjudications of a judicial nature, 
affecting the rights and interests of the parties, in which they have a right to 



